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Hon. J. M. Falkner opinion No. V-842,

Banking Commissioner
Austin, Texas Re: Eligibility of tke

State Tressurer te
aot as trustee fer

ATTN: H.L. Bengtson & corporation izasu-
Deputy Banking ing securities under
Commisaioner Article 1524a(VeC.8.).

Construction of &
proposed trust agree-
ment, .and appliocabil-
ity of Article 696
{VaCeSa)e

Dear 3ir: i -

You have requested the reconsideration of
Opinion Ko. V~-483 by this office. Your original re-
queat is restated as follows: -

"The Sam Houston Underwriters, Inc,
of Housten, Texas is & domestic eerpora-
tion having been granted a charter by the
Secretary of State on July 3, 1947, with

. Sub~Section 49 of Article 1302, Revised
Civil Statutes of Texas, aas its purpose
clauss and, by virtue of said powers, it
is under the general supervision of this
Department im accordance with the provia-
ions of Article 1524ea, Revised Clvil.
Statutes of Texas. ‘

"qgid corporation now proposes to
issue .and gell to the general public a
fifteon-~-year Maturity Underwriters Bond
subjeoct te the provisions of Sactien 7
of Article )524&, Revised Civil Statutes
of Texas, which provides for soellateral-
ization of 41l outstanding bonds, nrotes,
certificates, debsnturss and ether sbli-
gations sold iz Texas by seourities of the
reasonabls market velue equaling at least
at all times the face value of such obli-
gations, which ascurities shall be placed
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in the hands of a corporation havi trust
powers approved by the Banking C ssioner
.. of Texas, as Trustee, under a trust agree-
"+ ment or &t the option of any such coerpora-
tion whioh sells in Texas such obligations
as heretofore referred to, such carporstion
may, upon application to and approval by tke
Baqkigg Commissioner, deposit seourities
with State Treasursr of Texas under s
trust agreemsnt in lieu of such Leposits
with a Trustee as set forth hereinadeve.

"Sukjeot corporation has summitted for
the Commissioneris approvel its trust inden-
ture 1 ng the State Treasursr as Trustes,
together with a specimen of the bend er ob-
ligation which it proposes to sell. We en«
cleses gald instruments end; in conmestion
therewith, the fellowing questions are sub-
mitted for your opinion; - -

LS P 'Aro the terms and eonditions of
the trust indenture such as to warraat the
approval thereof by the laning.cnugiasionerr

"2. Would the State Treasurer, vir-
tue of hia official capacity, be eligible to
sct a8 Trustes wader the terms of the submit-
ted trust imdepnture? ' '

“"Ss Is the proposed bond censidsred %o
be in legal form and does 1t come within thke
class of instruments or obligations mention.
ed in Seotion 7 of Article 1524a, Reviged
Civil statutes of T xas? "If so, would the
provisions of Apticle 696, Revised Civil
Statutes of Texas, also applyt" - :

You have algo requested t i upon resomsid-
eration the bond referred te as de seld by the Sam
Xouston Underwriters, Inc., 1ls e Yype of obligatiom
requir collateraligation, we adviae as to the amouvnt
for which each bkond is te be colluterglized.

For the purpose of this eopinien, queations (1)
and (2) wre digoussed and answered togebher,

The pertinent provisions of Seotlon 7 of Arti-
cle 1584a, Vernom's Civil Statutes, are as follows:
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"1l bonds, notes, certificates, deben-
tures, or ether obligations s0ld in Texas by
any corparation affected by e provision eof
this Aet shall be macured by securities ef’
thé reasonable market value, equaling at least
at gl)l timeg the face value of such bonds,
notes, certificates, debentures or other obli-
gations., If such corporation selle in Texas,
bonds, notes, certificates, debentures,.or
other obligations upon which it receives in-
stalluent %I%nts, such bonds,; notes, ceTFti_

cates, debentures and other obligations .
shall be secured at all timeas by securities
having the reasonable market value equal te
the withdrawal or cancellation value of such .
obligations outstanding., Said securities
shall be plsced in the hands of a gorporation
having. trust powers approved by the Banking
Conmissioher of Texas &s Trustee under & trust

. sgreaemént, the terms of which shall be apprev-
ed in writing by the Banking Doumissioner ef -
Texes, or at the option of any such corpora-
tion which sells in Texas, bonds, notes, cer-
tificates, debentures, or other obligations’
upon which it receives instellment payments,
such corporation may upon applicatlion Lo, &and
approval by, the Banking Commissioner of
Texas deposit securities having a reascnable
market value equal to the withdrawal or can-
coellation value of such obligations outstand-
ing with the State Treagurer of Texas in lieu
of such deposits with a Trustee as set farth
hereinabove, , . " (Emphasis supplied.)

The underwriterts bond issued by the Sam
Houston Underwriters, Inc., is what is kmown as a “ain-
gle-payment® type of bond or obligation in thet the en-~
tire consideration for the sale thereof is payable at
the time of its delivery, 'and therefore 1z not the typs
of bond referred to in Sec. 7 upon which the 1sguer re-
ceives a consideration "in installment paymente,%

Under the provisions of Section 7 sbeéve quot~
ed it 1is mandatorz that the collatersl securing the Un~ -
derwriters RBonds "be pleced in the hands of &€ corpoers-
tion having trust powers approved by the Banking Conmis-
sioner of Texas as Trustee under a trust agreement, the
terms of which shall be apPraved in writing by the Bank-
ing Commissioner of Texes," and the State Treasursr in
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his official capacity would mot be eligible tec act as
Truates. If the .Underwriters Bonds in questien were
8014 upon the installment plan,; then at the eptien of
the Sam Houwston Underwriters, Inc., the dognnib of the
collateral securities could be made with ¢ tate
Treasurer in the:manner and form provided by SQotian
7, but since the Underwriters Bonds in guestion are
not belng sold upon the installment plan but upon the
~YMsingle-payment” plan, 1t 1is neeessarih:nay aivp pora-

tion haying. trust powers approvpd by Com~
‘misgiondy ad Trigtee be appoint a ng T8 BEG oon-
. ditiona of :the trpet indentur 8i4d pred-
lcated, upori’ the eligibiliiy o Qtat weqeirer to

act gs Trustes, do not wartrdnt thé approval bhareof :
by the Banking Gdmmisaioner. The enswers tv gquestions
Nos. (1) and (2) are therefore.in tHe negetive-

Your ﬁ&ipd question Lis reitated aa follaws;
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g r%inant portions of Beoklon. ‘? oﬂ Arbi-
ole lba.-:4t, Ver%gn ‘s Civil statutes, ﬁ;‘gﬁ&’ia :ma ge

"&11 bonda, notaa, cartiffca 989 dghen—
tutés, or other obligations aol&' Toxas by
{ corporation aff¢cted by a provisian of
this Act shall be secured by 3é¢u1i%ieu of

the reasonabls market velye, squbling ab
Jdeast at all timds the fach dhe. of ‘auch
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other ohliﬁahiunnz“
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turel. or other obligations sold in oxhs by the Sant

ma b@l}aﬁg niﬁem,
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Houston Underwriters, Inc., shall be secured by secur-
ities of the reasenable market wvalue equaling &t least
at all times the face value of such bonds--or other ob-
ligationss Under the express provisions of the bend

in queation, the issuer, Sem Houston Umderwriters, Imc.,
is obligated to pay to the bomdholder fifteem years -
Trom the date of the bond the sum of $1,000,00 er more,
which shall consist of (A) $750.00 in cash; (B) 25 ful-
ly paid non-assessable sharea of the capital stock of
Sam Houston Underwriters, Inc., valued for the purposs
of the bond at $250,00; and, (C) such annual bonnses

as may acorue to the bondhoidnr under ths other provis-
ions of the bond. The company further obligates itself
within thirty days from the data of the bond te deliver
to the bondholder the 25 sheares of steck referred to in
(B) above, and further obligates itself at sy time af-
ter the end of the firat year frem the date of the bond
or at the end of any susceeding ysar thersafter, to pay
to the bondholder the eash surrender value thareof as -
set forth in the table on page 3 of the bond, both of
which obligations are direct cbligations of the iasuer.

The issuer has a direct obligation to perform
all of the conditiens impesed upon it uynder the terms of
" the Underwriters Bond; and upon its failure to perform.
any of such obligations, the issuer wonld e subject to
o judgment for the spesific performance of such obligee-
tions or in lieu thereof; and in the event of 1ts inabll.
1ty to perform its obligation, to deliver the shares of
stock in questien, it would be liable im damages fer the
nonperfornmance of such obligatien.

However, that part of the Underwriters Bond
(B) which providea for the twenty-five (26) fully paid
nonassessable sharesg of capital atock of the company,
herein valued at Two Humdred Fiftz Dollars (§250,00) is
not an "other (direct) obligation™ within the meaning
of Section 7, Article 1524s, which would require its
aollateralization theresunder. The term "other obliga~
tions" ms used in Article 1524a means direct pmonetar
ebligations of the issuer g:;ublo in fixed amountsa, such
as bonds, notes; tertificates and debentures. Jee Creas
Corps v. Enz Bros., G6«, 177 Wis. 49, 187 K.W. 686 !I!EEW,

‘ It is therefore the opinion of this office that
the bond in question is such & bond or other obligation
of the Sam Houston Underwriters, Inc., which is required
to be collateralied under the provisions of Sedtion 7,
Article 1524a, V.C.S.; and the faillure to collaterallize
thease bonds by the issuer Lefore aoffsring them for sale
or selling them would subject the company to the panelty
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Preacribed in the last paregraph of Section 7, which
would bs the forfeiture of its charter and a receiver-
ship at the suit of the Atftorney General brought at

the request of the Banking Commissioner of the State
of Texas.

The Underwriters Bond contains the following
provision at the bottom of page 1:

*An amount equal to or in excess of
the Guaranteed Cash Surrender Value of this
Bond shall be invested in Unjited States
Government Bonds, First Mortgsge lLosns on
real estate situated in the State of Texas
.and/or other securities which are qualified
investment for the Capital Stock, Surplus
and Reserve funds of an 0ld Line Legal Re-
serve Life Insurance Company and the said
securities shall be deposited in Trust with
the Tressurer of the State of Texas as ro-
quired by the B?nkins Commisajionrier of the
State of Texas for the benefit of the Bond~
holders., .The securities herein referred to
shall at all times have & reasonable market
value equal to the guaranteed cash value of
this and all other Bonds of this class out-
standing." : -

thus complying with the provision of Section 7 last
above quoted requiring a definite description of the
character of collateral securing the payment of such
obligation. :

The proposed underwriterts bond is in legal
form and comes within the class of instruments or obli-
gations mentioned in Section 7 of Article 1524a, R.C.S.
of Texas, and should be collateralized ln acsordance
with the provisions of Section 7 for collateralization
of & “single-paymsnt™ bond or other obligation., Since
the Underwriters Bond is sold upon the "single~payment"™
plan and not upon the "partislepayment or instellment .
plan," the previsioms of Article 696, Title 21, Reviged
Civil. Statutes, are not appliceble,

Since it 1a the opinion of this office that
the Underwriters Bond referred to is the type of obliga-
tion requiring collateralization as a ™aingle-payment
bond or obligation, you request our opinion as té the
amount for which said bond is to be collateralisged.
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*

While the faoe of the bond primarily calls
for the payment to the bondholder by the ilasuer of the
‘sum of $1,000.00 or more at the expiration of 15 years
from date thereof, nevertheless, upon the delivery to
. the bondholder of the 25 shares of the capital stock
.0f the company at the agreod valuation of §250.00, that
part of the obligation of the issuér has been discharg-
od, which leaves the obligation of the fssuer in full
force and effeat to pey &t maturity date the sum of
§750.00 in cash, the “Guaranteed Matiri{ty Value,® plus
any bonuses received.undepr clause (C), which are of no
fixed smount and may posaibly be of nmo amount at all.
The terms of the bond aiso oall for the payment to the
bondholder of certain sums lieted under the gusranteed
oash pwrrender value on page 3 of the bond upon certain
eventualities. o

o The provisions of Section 7 which govern “sin.
gle-puznpn&' bonds require that aiich bonds be »
securitles of the ressppanle ?ﬁrkbﬁ ?Ilgf b quid

a subl Solhd« 1w T

at all times the {ecs A ; o}

aITEatiB of GOLN  Naig ok ;;?Tgir o

quires that such. fRiSgAtions ahill §He ;

by seourities hayimg tha teassnabis Hurkeb telps équal to
the withirawal o opowllation Yalue of guch obligatione
outstagding. The wargs ° parewdl veiue” and " surrender

value™ are aynpﬂ¥nﬂna,&nd are applicable only to the col-
lateralization of hohds sold upon the installment plan
and not te the oollateralization of bothds sold uponh the
"single-payment" plasi.

Nencé the "facé value™ of the Underwriters Bond
which must be secured at all times bg necurities of the
reasonable market value thereof 1% §760,00; aad ths Bank-
1ng Commlssioner of Texas sheuld require that eack under-
writerts bond be collateralized by {he daposit with the
Trustee of such securities as may bs epfroved by him which
have a reasonable murket value equivalent te that amount,

Opinion No. V=483, approved January 24, 1048, ie
overruled, . '

SMEY
The State Treasurer of Texas is not eli~
£ible to act as Truatee for a corporation ia-

sulng bonds or ether obligeticns under the
provisiens of Art. 1524a, V.0.%., which are.
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not; seld upen the partial-payment or in-
stallment plan, : :

m.upceil::ube:g.:”uhittod 1;:11:”‘“&&

or ethar ebliged BEY T

to be eozfgumzsu' ‘under ths provisiens
of Ss8e,. 7, Art, 1584a, V,C.S.; uwhisr & trust
3 mﬁ? Mti ."'i B "%:..
S ce on snd & Sy
hving trust powers spatovad Wy ¢
el gaioner or-'rmt’:-q Toustes umdsr »
trunt pgreamant, the totwmg of which shall be
approved in tﬂ"tﬂc by the Bankimg Cosmais-
sioney o Texes, Each Boud mo seld or of~
ferwd for asle wist Bs sgsured under such
trust sgresnsnt or indéwture by the deposit
of ssvuritiss of tha reassutble market walue
oqualing at leust at all times the face vale-
uwe ¢f such Lerideelnt thiz ease the sum of

- $750:00--vtiteh ssourities must be spproved
by the Bamking Comstlssieiner of Texas. Opin-
len No. V-4885 is overruled. .

Yours wery truly
ATTCGRNKY GENERAL & TXXIAS
] ]

» C. X Richards
CHER swle Assistant

APPROVED:

iy
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